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would not permit compliance with the 
provisions of this rule shall be modified 
by the parties so as to effect such com-
pliance. 

[39 FR 10579, Mar. 21, 1974, as amended at 66 
FR 3759, Jan. 16, 2001]

§ 270.17j–1 Personal investment activi-
ties of investment company per-
sonnel. 

(a) Definitions. For purposes of this 
section: 

(1) Access Person means: 
(i) Any director, officer, general part-

ner or Advisory Person of a Fund or of 
a Fund’s investment adviser. 

(A) If an investment adviser is pri-
marily engaged in a business or busi-
nesses other than advising Funds or 
other advisory clients, the term Access 
Person means any director, officer, 
general partner or Advisory Person of 
the investment adviser who, with re-
spect to any Fund, makes any rec-
ommendation, participates in the de-
termination of which recommendation 
will be made, or whose principal func-
tion or duties relate to the determina-
tion of which recommendation will be 
made, or who, in connection with his or 
her duties, obtains any information 
concerning recommendations on Cov-
ered Securities being made by the in-
vestment adviser to any Fund. 

(B) An investment adviser is ‘‘pri-
marily engaged in a business or busi-
nesses other than advising Funds or 
other advisory clients’’ if, for each of 
its most recent three fiscal years or for 
the period of time since its organiza-
tion, whichever is less, the investment 
adviser derived, on an unconsolidated 
basis, more than 50 percent of its total 
sales and revenues and more than 50 
percent of its income (or loss), before 
income taxes and extraordinary items, 
from the other business or businesses. 

(ii) Any director, officer or general 
partner of a principal underwriter who, 
in the ordinary course of business, 
makes, participates in or obtains infor-
mation regarding, the purchase or sale 
of Covered Securities by the Fund for 
which the principal underwriter acts, 
or whose functions or duties in the or-
dinary course of business relate to the 
making of any recommendation to the 
Fund regarding the purchase or sale of 
Covered Securities. 

(2) Advisory Person of a Fund or of a 
Fund’s investment adviser means: 

(i) Any employee of the Fund or in-
vestment adviser (or of any company in 
a control relationship to the Fund or 
investment adviser) who, in connection 
with his or her regular functions or du-
ties, makes, participates in, or obtains 
information regarding the purchase or 
sale of Covered Securities by a Fund, 
or whose functions relate to the mak-
ing of any recommendations with re-
spect to the purchases or sales; and 

(ii) Any natural person in a control 
relationship to the Fund or investment 
adviser who obtains information con-
cerning recommendations made to the 
Fund with regard to the purchase or 
sale of Covered Securities by the Fund. 

(3) Control has the same meaning as 
in section 2(a)(9) of the Act [15 U.S.C. 
80a–2(a)(9)]. 

(4) Covered Security means a security 
as defined in section 2(a)(36) of the Act 
[15 U.S.C. 80a–2(a)(36)], except that it 
does not include: 

(i) Direct obligations of the Govern-
ment of the United States; 

(ii) Bankers’ acceptances, bank cer-
tificates of deposit, commercial paper 
and high quality short-term debt in-
struments, including repurchase agree-
ments; and 

(iii) Shares issued by open-end Funds. 
(5) Fund means an investment com-

pany registered under the Investment 
Company Act. 

(6) An Initial Public Offering means an 
offering of securities registered under 
the Securities Act of 1933 [15 U.S.C. 
77a], the issuer of which, immediately 
before the registration, was not subject 
to the reporting requirements of sec-
tions 13 or 15(d) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78m or 
78o(d)]. 

(7) Investment Personnel of a Fund or 
of a Fund’s investment adviser means: 

(i) Any employee of the Fund or in-
vestment adviser (or of any company in 
a control relationship to the Fund or 
investment adviser) who, in connection 
with his or her regular functions or du-
ties, makes or participates in making 
recommendations regarding the pur-
chase or sale of securities by the Fund. 

(ii) Any natural person who controls 
the Fund or investment adviser and 
who obtains information concerning 
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recommendations made to the Fund re-
garding the purchase or sale of securi-
ties by the Fund. 

(8) A Limited Offering means an offer-
ing that is exempt from registration 
under the Securities Act of 1933 pursu-
ant to section 4(2) or section 4(6) [15 
U.S.C. 77d(2) or 77d(6)] or pursuant to 
rule 504, rule 505, or rule 506 [17 CFR 
230.504, 230.505, or 230.506] under the Se-
curities Act of 1933. 

(9) Purchase or sale of a Covered Secu-
rity includes, among other things, the 
writing of an option to purchase or sell 
a Covered Security. 

(10) Security Held or to be Acquired by 
a Fund means: 

(i) Any Covered Security which, 
within the most recent 15 days: 

(A) Is or has been held by the Fund; 
or 

(B) Is being or has been considered by 
the Fund or its investment adviser for 
purchase by the Fund; and 

(ii) Any option to purchase or sell, 
and any security convertible into or 
exchangeable for, a Covered Security 
described in paragraph (a)(10)(i) of this 
section. 

(b) Unlawful Actions. It is unlawful 
for any affiliated person of or principal 
underwriter for a Fund, or any affili-
ated person of an investment adviser of 
or principal underwriter for a Fund, in 
connection with the purchase or sale, 
directly or indirectly, by the person of 
a Security Held or to be Acquired by 
the Fund: 

(1) To employ any device, scheme or 
artifice to defraud the Fund; 

(2) To make any untrue statement of 
a material fact to the Fund or omit to 
state a material fact necessary in order 
to make the statements made to the 
Fund, in light of the circumstances 
under which they are made, not mis-
leading; 

(3) To engage in any act, practice or 
course of business that operates or 
would operate as a fraud or deceit on 
the Fund; or 

(4) To engage in any manipulative 
practice with respect to the Fund. 

(c) Code of Ethics.
(1) Adoption and Approval of Code of 

Ethics.
(i) Every Fund (other than a money 

market fund or a Fund that does not 
invest in Covered Securities) and each 

investment adviser of and principal un-
derwriter for the Fund, must adopt a 
written code of ethics containing provi-
sions reasonably necessary to prevent 
its Access Persons from engaging in 
any conduct prohibited by paragraph 
(b) of this section. 

(ii) The board of directors of a Fund, 
including a majority of directors who 
are not interested persons, must ap-
prove the code of ethics of the Fund, 
the code of ethics of each investment 
adviser and principal underwriter of 
the Fund, and any material changes to 
these codes. The board must base its 
approval of a code and any material 
changes to the code on a determination 
that the code contains provisions rea-
sonably necessary to prevent Access 
Persons from engaging in any conduct 
prohibited by paragraph (b) of this sec-
tion. Before approving a code of a 
Fund, investment adviser or principal 
underwriter or any amendment to the 
code, the board of directors must re-
ceive a certification from the Fund, in-
vestment adviser or principal under-
writer that it has adopted procedures 
reasonably necessary to prevent Access 
Persons from violating the Fund’s, in-
vestment adviser’s, or principal under-
writer’s code of ethics. The Fund’s 
board must approve the code of an in-
vestment adviser or principal under-
writer before initially retaining the 
services of the investment adviser or 
principal underwriter. The Fund’s 
board must approve a material change 
to a code no later than six months 
after adoption of the material change. 

(iii) If a Fund is a unit investment 
trust, the Fund’s principal underwriter 
or depositor must approve the Fund’s 
code of ethics, as required by para-
graph (c)(1)(ii) of this section. If the 
Fund has more than one principal un-
derwriter or depositor, the principal 
underwriters and depositors may des-
ignate, in writing, which principal un-
derwriter or depositor must conduct 
the approval required by paragraph 
(c)(1)(ii) of this section, if they obtain 
written consent from the designated 
principal underwriter or depositor. 

(2) Administration of Code of Ethics. (i) 
The Fund, investment adviser and prin-
cipal underwriter must use reasonable 

VerDate May<23>2002 04:50 Jun 18, 2002 Jkt 197053 PO 00000 Frm 00759 Fmt 8010 Sfmt 8010 Y:\SGML\197053T.XXX pfrm72 PsN: 197053T



760

17 CFR Ch. II (4–1–02 Edition)§ 270.17j–1

diligence and institute procedures rea-
sonably necessary to prevent violations 
of its code of ethics. 

(ii) No less frequently than annually, 
every Fund (other than a unit invest-
ment trust) and its investment advis-
ers and principal underwriters must 
furnish to the Fund’s board of direc-
tors, and the board of directors must 
consider, a written report that: 

(A) Describes any issues arising 
under the code of ethics or procedures 
since the last report to the board of di-
rectors, including, but not limited to, 
information about material violations 
of the code or procedures and sanctions 
imposed in response to the material 
violations; and 

(B) Certifies that the Fund, invest-
ment adviser or principal underwriter, 
as applicable, has adopted procedures 
reasonably necessary to prevent Access 
Persons from violating the code. 

(3) Exception for Principal Under-
writers. The requirements of paragraphs 
(c)(1) and (c)(2) of this section do not 
apply to any principal underwriter un-
less: 

(i) The principal underwriter is an af-
filiated person of the Fund or of the 
Fund’s investment adviser; or 

(ii) An officer, director or general 
partner of the principal underwriter 
serves as an officer, director or general 
partner of the Fund or of the Fund’s in-
vestment adviser. 

(d) Reporting Requirements of Access 
Persons—(1) Reports Required. Unless 
excepted by paragraph (d)(2) of this sec-
tion, every Access Person of a Fund 
(other than a money market fund or a 
Fund that does not invest in Covered 
Securities) and every Access Person of 
an investment adviser of or principal 
underwriter for the Fund, must report 
to that Fund, investment adviser or 
principal underwriter: 

(i) Initial Holdings Reports. No later 
than 10 days after the person becomes 
an Access Person, the following infor-
mation: 

(A) The title, number of shares and 
principal amount of each Covered Se-
curity in which the Access Person had 
any direct or indirect beneficial owner-
ship when the person became an Access 
Person; 

(B) The name of any broker, dealer or 
bank with whom the Access Person 

maintained an account in which any 
securities were held for the direct or 
indirect benefit of the Access Person as 
of the date the person became an Ac-
cess Person; and 

(C) The date that the report is sub-
mitted by the Access Person. 

(ii) Quarterly Transaction Reports. No 
later than 10 days after the end of a 
calendar quarter, the following infor-
mation: 

(A) With respect to any transaction 
during the quarter in a Covered Secu-
rity in which the Access Person had 
any direct or indirect beneficial owner-
ship: 

(1) The date of the transaction, the 
title, the interest rate and maturity 
date (if applicable), the number of 
shares and the principal amount of 
each Covered Security involved; 

(2) The nature of the transaction (i.e., 
purchase, sale or any other type of ac-
quisition or disposition); 

(3) The price of the Covered Security 
at which the transaction was effected; 

(4) The name of the broker, dealer or 
bank with or through which the trans-
action was effected; and 

(5) The date that the report is sub-
mitted by the Access Person. 

(B) With respect to any account es-
tablished by the Access Person in 
which any securities were held during 
the quarter for the direct or indirect 
benefit of the Access Person: 

(1) The name of the broker, dealer or 
bank with whom the Access Person es-
tablished the account; 

(2) The date the account was estab-
lished; and 

(3) The date that the report is sub-
mitted by the Access Person. 

(iii) Annual Holdings Reports. Annu-
ally, the following information (which 
information must be current as of a 
date no more than 30 days before the 
report is submitted): 

(A) The title, number of shares and 
principal amount of each Covered Se-
curity in which the Access Person had 
any direct or indirect beneficial owner-
ship; 

(B) The name of any broker, dealer or 
bank with whom the Access Person 
maintains an account in which any se-
curities are held for the direct or indi-
rect benefit of the Access Person; and 
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(C) The date that the report is sub-
mitted by the Access Person. 

(2) Exceptions from Reporting Require-
ments. (i) A person need not make a re-
port under paragraph (d)(1) of this sec-
tion with respect to transactions ef-
fected for, and Covered Securities held 
in, any account over which the person 
has no direct or indirect influence or 
control. 

(ii) A director of a Fund who is not 
an ‘‘interested person’’ of the Fund 
within the meaning of section 2(a)(19) 
of the Act [15 U.S.C. 80a–2(a)(19)], and 
who would be required to make a re-
port solely by reason of being a Fund 
director, need not make: 

(A) An initial holdings report under 
paragraph (d)(1)(i) of this section and 
an annual holdings report under para-
graph (d)(1)(iii) of this section; and 

(B) A quarterly transaction report 
under paragraph (d)(1)(ii) of this sec-
tion, unless the director knew or, in 
the ordinary course of fulfilling his or 
her official duties as a Fund director, 
should have known that during the 15-
day period immediately before or after 
the director’s transaction in a Covered 
Security, the Fund purchased or sold 
the Covered Security, or the Fund or 
its investment adviser considered pur-
chasing or selling the Covered Secu-
rity. 

(iii) An Access Person to a Fund’s 
principal underwriter need not make a 
report to the principal underwriter 
under paragraph (d)(1) of this section 
if: 

(A) The principal underwriter is not 
an affiliated person of the Fund (unless 
the Fund is a unit investment trust) or 
any investment adviser of the Fund; 
and 

(B) The principal underwriter has no 
officer, director or general partner who 
serves as an officer, director or general 
partner of the Fund or of any invest-
ment adviser of the Fund. 

(iv) An Access Person to an invest-
ment adviser need not make a quar-
terly transaction report to the invest-
ment adviser under paragraph (d)(1)(ii) 
of this section if all the information in 
the report would duplicate information 
required to be recorded under §§ 275.204–
2(a)(12) or 275.204–2(a)(13) of this chap-
ter. 

(v) An Access Person need not make 
a quarterly transaction report under 
paragraph (d)(1)(ii) of this section if 
the report would duplicate information 
contained in broker trade confirma-
tions or account statements received 
by the Fund, investment adviser or 
principal underwriter with respect to 
the Access Person in the time period 
required by paragraph (d)(1)(ii), if all of 
the information required by that para-
graph is contained in the broker trade 
confirmations or account statements, 
or in the records of the Fund, invest-
ment adviser or principal underwriter. 

(3) Review of Reports. Each Fund, in-
vestment adviser and principal under-
writer to which reports are required to 
be made by paragraph (d)(1) of this sec-
tion must institute procedures by 
which appropriate management or 
compliance personnel review these re-
ports. 

(4) Notification of Reporting Obligation. 
Each Fund, investment adviser and 
principal underwriter to which reports 
are required to be made by paragraph 
(d)(1) of this section must identify all 
Access Persons who are required to 
make these reports and must inform 
those Access Persons of their reporting 
obligation. 

(5) Beneficial Ownership. For purposes 
of this section, beneficial ownership is 
interpreted in the same manner as it 
would be under § 240.16a–1(a)(2) of this 
chapter in determining whether a per-
son is the beneficial owner of a secu-
rity for purposes of section 16 of the 
Securities Exchange Act of 1934 [15 
U.S.C. 78p] and the rules and regula-
tions thereunder. Any report required 
by paragraph (d) of this section may 
contain a statement that the report 
will not be construed as an admission 
that the person making the report has 
any direct or indirect beneficial owner-
ship in the Covered Security to which 
the report relates. 

(e) Pre-approval of Investments in IPOs 
and Limited Offerings. Investment Per-
sonnel of a Fund or its investment ad-
viser must obtain approval from the 
Fund or the Fund’s investment adviser 
before directly or indirectly acquiring 
beneficial ownership in any securities 
in an Initial Public Offering or in a 
Limited Offering. 
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(f) Recordkeeping Requirements. (1) 
Each Fund, investment adviser and 
principal underwriter that is required 
to adopt a code of ethics or to which 
reports are required to be made by Ac-
cess Persons must, at its principal 
place of business, maintain records in 
the manner and to the extent set out in 
this paragraph (f), and must make 
these records available to the Commis-
sion or any representative of the Com-
mission at any time and from time to 
time for reasonable periodic, special or 
other examination: 

(A) A copy of each code of ethics for 
the organization that is in effect, or at 
any time within the past five years was 
in effect, must be maintained in an eas-
ily accessible place; 

(B) A record of any violation of the 
code of ethics, and of any action taken 
as a result of the violation, must be 
maintained in an easily accessible 
place for at least five years after the 
end of the fiscal year in which the vio-
lation occurs; 

(C) A copy of each report made by an 
Access Person as required by this sec-
tion, including any information pro-
vided in lieu of the reports under para-
graph (d)(2)(v) of this section, must be 
maintained for at least five years after 
the end of the fiscal year in which the 
report is made or the information is 
provided, the first two years in an eas-
ily accessible place; 

(D) A record of all persons, currently 
or within the past five years, who are 
or were required to make reports under 
paragraph (d) of this section, or who 
are or were responsible for reviewing 
these reports, must be maintained in 
an easily accessible place; and 

(E) A copy of each report required by 
paragraph (c)(2)(ii) of this section must 
be maintained for at least five years 
after the end of the fiscal year in which 
it is made, the first two years in an 
easily accessible place. 

(2) A Fund or investment adviser 
must maintain a record of any deci-
sion, and the reasons supporting the 
decision, to approve the acquisition by 
investment personnel of securities 
under paragraph (e), for at least five 
years after the end of the fiscal year in 
which the approval is granted. 

[64 FR 46834, Aug. 27, 1999; 65 FR 12943, Mar. 
10, 2000]

§ 270.18c–1 Exemption of privately 
held indebtedness. 

The issuance or sale of more than one 
class of senior securities representing 
indebtedness by a small business in-
vestment company, licensed under the 
Small Business Investment Act of 1958, 
shall not be prohibited by section 18(c) 
so long as such small business invest-
ment company does not have out-
standing any publicly held indebted-
ness, and all securities of any such 
class are (a) privately held by the 
Small Business Administration, or 
banks, insurance companies or other 
institutional investors, (b) not in-
tended to be publicly distributed, and 
(c) not convertible into, exchangeable 
for, or accompanied by any option to 
acquire, any equity security. 

[26 FR 11240, Nov. 29, 1961]

§ 270.18c–2 Exemptions of certain de-
bentures issued by small business 
investment companies. 

(a) The issuance or sale of any class 
of senior security representing indebt-
edness by a small business investment 
company licensed under the Small 
Business Investment Act of 1958 shall 
not be prohibited by section 18(c) of the 
Act provided such senior security rep-
resenting indebtedness is (1) not con-
vertible into, exchangeable for, or ac-
companied by an option to acquire any 
equity security; (2) fully guaranteed as 
to timely payment of all principal and 
interest by the Small Business Admin-
istration and backed by the full faith 
and credit of the United States; and (3) 
subordinated to any other debt securi-
ties not issued pursuant to this section 
or, if such security is not so subordi-
nated, that such security, according to 
its own terms, will not be preferred 
over any other unsecured debt securi-
ties in the payment of principal and in-
terest: And further provided, That all 
other debt securities then outstanding 
issued by such small business invest-
ment company were issued as per-
mitted by § 270.18c–1 or this section. 

(b) Any security issued and sold as 
permitted by paragraph (a) of this sec-
tion shall be deemed for purposes of 
§ 270.18c–1 to be privately held by the 
Small Business Administration and for 
purposes of § 270.18c–1 shall not be 
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